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Avrising out of Order-in-Original No. STC-41/ADC/2009 Date : 29.10.2009

Issued by Asstt. Commr., Div-ll, Service Tax, Ahmedabad

5] Uil &I a1 / Name & Address of the Respondent

M/s. Orchid (Exim) India Pvt Ltd, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad —
380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penaity levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Public Sector Bank of the place where the bench of Tribunal is situated.
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iii) The appeal uinder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OI0) to apply to

the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated

06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made -

applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded"” shall inciude:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iif) amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014. ,
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on /
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or f

penalty, where penalty alone is in dispute.
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1. Revenue has filled this appeal against M/s Orchid (Exim) India PVt. Ltd, 608,
Akshat tower, Opp Rajputh club, S. G. Road, Ahmedabad-15 (hereinafter referred to
as ‘'respondent’) against Order-In-Original No. SD-02/Ref-141/DRM/15-16 dated
29.09.2015 (hereinafter referred. to as ‘“impugned order”) passed by the
Asst.Commissioner, Service Tax, Div-II, APM Mall, Ahmedabad (hereinafter referred

to as “Adjudicating Authority”).

2. The facts of the case are the respondent is registered with Service Tax under
the category of Non assessee and holding Service Tax Registration No. AABCO 1183E
ST001. The respondent had filed on 25.06.2015, under notification 41/2012-ST
dated 29.06.2012, an application for refund of Rs. 2,03,110/- (recalculated to
1,95,575/-) service tax paid on services utilized for export of goods. Claim
(Rs.1,95,575/-) being found correct was sanctioned and Rs. 7535/- was rejected by
adjudicating authority vide impugned OIO..

4, Being aggrieved impugned OIO revenue has filed appeal on 21.12.2015
wherein it is argued that scrutiny of shipping bills shows that Rs. 1,24,333/- service
tax refund has been claimed by appellant from Customs as per para 2 of Notification
No. 41/2012- ST dated 29.06.2012. Further it is argued that as per para 1(b) of said
notification rebate is calimmed on basis of rate specified as per procedure in para 2
of notification or rebate can be claimed on basis of documents as per proced‘ure

specified in para 3 of said notification.

Discuésion and finding

5. I have carefully gone through the facts of the case, impugned order and the
grounds of appeals. Appeal memo filed by revenue was forwarded to respondent and
later on three personal hearing on 21.06.2016, 05.07.2016 and 21.07.2016 was.
given to respondent to defend their case. Respondent did not attend the hearing but
has intimated vide their letter dated 20.07.2016 that they do not wish to attend
hearing and that they have accepted the demand raised and had paid Rs. 1,30,933/-
vide e-receipt dated 27.06.2016][ 04:21:54 PM]. They have also shown their

willingness to pay the interest.

6. " Under the Notification No. 41/2012-ST dated 29.06.2012 w.e.f. 01.07.20_12,

two procedures vide para 2 and para3 of said notification have been specified for
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claiming the refund of service tax.

(a) The first process allows rebate of service tax paid on eligible input services as a
percentage value of the declared Free on Board (FOB) value of the export goods
on the basis of rate specified in the schedule. For claiming refund at export port,
the exporter is required to make a declaration in the electronic shipping bill or
bill of export while presenting the same to the officer of customs, to the effect
that the rebate of service tax paid on the specified services is claimed as a
percentage of the declared Free On Board(FOB) value of the said goods. This
rebate is governed by para 2 of notification 41/2012-ST.

(b) The other procedure for rebate is under the procedure on the basis of
documents (actual service tax payment basis). This rebate is governed by para 3
of notification 41/2012-ST.

7. Exporter can avail refund either through vide para 2 or para 3 of said
notification. I find ‘that respondent has claimed and received refund vide para 2 of
said notification from customs. I hold that refund Rs. 1,24,333/- out of Rs.
1,95,575/- granted vide para 3 of said notification vide impugned OIO is
inadmissible and order it to paid back to revenue department along with appropriate

interest.

8. ‘In light of the above discussion, appeal filed by revenue is allowed and

disposed off in above terms.

%INMWJ

(UMA SHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD

ATTESTED

R

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE,
AHMEDABAD.

By R.P.AD.

To,

M/s Orchid (Exim) India Pvt. Ltd,

608, Akshat tower, Opp Rajputh club,
S. G. Road, Ahmedabad-15.
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Copy to:

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. The Additional Commissioner, Service Tax, Ahmedabad.
4. The Assistant Commissioner, Service Tax, Division -1I, Ahmedabad.
5. The Assistant Commissioner (Systems), Service Tax (HQ), Ahmedabad.
6. to Commissioner (Appeals-1I), Central Excise, Ahmedabad.
_~7. Guard File.
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